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EDITORIAL NOTES. 


THE ScprReME Court of our state quickly decided the application fora 
recount of the votes of the Constitutional Amendment election. Their 
promptness is to be commended, for this was a matter, of all others, which 
should not be permitted to drag along in the courts. The contention of 
the applicants, who were merely private individuals and whom the Su- 
preme court decided had no real standing in court, because “ the election 
did not affect any individual or private right,” was that it was believed 
that upon a recount it would be found that a majority of the votes were 
cast against the anti-gambling amendment. The several affidavits filed 
were based on the alleged fact that while the amendment was supposed 
to have been carried by a majority of 801, there were 961 rejected bal- 
lots, all of which were intended as votes against it. The affidavit set forth 
that the ballots were rejected for reasons that did not justify the actions 
of the election boards. All the rejected ballots, he held, were intended 
as votes against the amendment and were thrown out because not can- 
celed in the manner prescribed by the law as interpreted by the several 
election boards. The court rejected the application for a recount on 
various grounds, which seem to us to be impregnable, and none more so 
than that the relators in the writ had been too slow in setting legal ma- 
chinery in motion to correct the alleged error. It is well-known that 
the Governor postponed issuing his proclamation declaring the anti-gamb- 
ling constitutional amendment adopted until objectors had been given 
time to go into the courts, but nothing was done. If the relators had 
any rights, they slept on them, and, in the meantime, a new election had 
to be held, the ballot boxes were opened, and there was opportunity for 
tampering with the ballots themselves. Under such circumstances the 
proposition for a recount came pretty nearly being preposterous. We 
print elsewhere the full opinion of the court. 





THE CASE of Peoples’ National Bank v. Freeman’s National Bank de- 
cided recently in the Supreme Judicial court of Massachusetts (47 N. E. 
23 
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Rep. 588) will prove an interesting one to banks and their attorneys, and 
generally speaking, to all business people who collect accounts by draft. 
In this case, accompanying the draft sent to a collecting bank, was a sealed 
package of papers, and the written instruction was ‘‘ Papers to be de- 
livered only upon payment of the draft”. The collecting bank permitted 
the drawee in its banking room to open the package and examine the 
papers before payment of the draft. After the drawee examined the 
papers, he refused to accept them or pay the draft. The drawer of the 
draft was a mining expert and the package contained his report upon the 
condition of certain mines which he claimed to be made under contract 
of the drawee. and the draft was for the compensation. The Supreme 
court referred to gives a voluminous opinion in favor of the defendant, 
remarking that ‘with or without the excluded conversation, there was 
no delivery of papers, within the meaning of the prohibition in the in- 
' struction quoted. The acts of the cashier and of the drawee, interpreted 
alone or in connection with what was said by them at the time, could not, 
in law, be found to be a delivery of the papers, either of the draft or of 
the mining report. The delivery meant by the plaintiff’s instruction 
was a surrender of the package to the drawee as his own property, and 
the instruction was not violated by allowing the drawee to take the draft 
and the sealed package into his own hands in the banking house for the 
purpose of examining the contents of the package. and so determining 
whether he would accept the package and pay the draft.” See Maynard 
v. Maynard, 10 Mass. 456; Mills v. Gore, 20 Pick. 28; Shurtleff v. 
Francis, 118 Mass. 154; Hawkes v. Pike, 105 Mass. 560; Stevens v. 
Stevens, 150 Mass. 557, 23 N. E. Rep. 378; Markey v. Insurance Co., 
103 Mass. 78; McCreary v. Railroad Co., 153 Mass. 300, 307, 26 N. E. 
Rep. 864; Parrot v. Avery, 159 Mass. 594, 35 N. E. Rep. 94; Spring- 
field v. Harris, LOT Mass. 532, 538, 540. 





REMINISCENCES OF SOME FORMER NOTED MEMBERS OF 
THE NEW JERSEY BAR. 


[Ninth Article.] 


CHANCELLOR ABRAHAM O. ZABRISKIE. 


(Concluded from November number. ) 


Under the first constitution of this state, adopted in 1776, the offices 
of Governor and Chancellor were united iu one person, who was annual- 
ly elected by the Council and Assembly in joint meeting. Under the 
constitution of 1844 the offices of Governor and Chancellor were divorced 
from each other. A Governor was to be elected by the people to hold 
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office for the term of three years, and the Governor, by and with the 
advice and consent of the Senate was to appoint and commission a Chan- 
cellor to hold office for the term of seven years. The first Chancellor 
under the new constitution was Oliver 8. Halsted appointed February 5th, 
1845; the second was Benjamin Williamson, appointed February 5th, 
1852, and his term of office expired February 5th, 1859. 

At the election in 1856, William A. Newell was elected Governor, re- 
ceiving his nomination from two political conventions; one from the Re- 
publican party just formed that year, and the other from the American 
party formed some years previous. Although Newell had been an Ameri- 
can, and also a Whig member of the House of Representatives, he was 
at the time of his election in fact and at heart a Republican. In the 
winter of 1859, at the time when the commission of Chancellor Benja- 
min Williamson expired, the Senate stood thirteen Democrats and eight 
opposition. 

Mr. Zabriskie was an old line Whig and had become a Republican, 
and Governor Newell selected him for Chancellor and nominated him to 
the Senate. The nomination was rejected, and that memorable struggle 
was entered upon which left the state without a Chancellor from Febru- 
ary 5th, 1859, to March 15th, 1860. The Senate at that time was large- 
ly under the influence of railroad dictation, and that had much to do with 
it. Again, it may have been decided to keep the office of Chancellor 
in the Democratic party, and to hold the office vacant for a year with 
the hope ot electing a Democratic Governor at the next election. The 
exact motive I am not now prepared to state after the lapse of nearly 
forty years. I remember to have entered into the struggle with much 
zeal, and [ put forth my effort to uphold the Governor’s right of nomina- 
tion under the constitution without dictation or coercion from the Senate. 
That question entered largely into the struggle and I remember I at- 
tempted to define the rights of each and set the bounds of jurisdiction in 
a series of letters published in the daily newspapers of Jersey City, Tren- 
ton, and in the New York “Times.” But it wasallofno avail; both the 
Governor and Senate held out and the matter was carried into the elec- 
tion of 1859. 

In the fall of 1859, Charles S. Olden was nominated for Governor by 
the Republicans and endorsed by the Americans, and was elected. It was 
known that the Senate of 1860 would be composed of eleven Democrats, 
eight opposition, one American and one anti-LeCompton Democrat, and 
would be against Mr. Zabriskie. I paid a visit to Governor Olden late 
in November at Princetun, on behalf of Mr. Zabriskie. It was then and 
there agreed upon that Mr. Zabriskie was to be nominated for Chancel- 
lor if his confirmation could be procured in the Senate, and Mr. Zabris- 
kie was to have one week after the inauguration to see what could be 
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done by way of confirmation, as Governor Olden was desirous to fill the 
office of Chancellor at the earliest moment, and he also decided that he 
would not continue the struggle with the Senate, but would nominate 
some one for Chancellor who would be sure of confirmation. Mr. Zabris- 
kie tailed to secure assurances of his confirmation by the Senate and 
Chiet Justice Henry W. Green was nominated, confirmed and commis- 
sioned Chancellor March 15, 1860, the office of Chancellor having been 
vacant one year, one month and ten days. Betore Chancellor Green’s 
term expired his health failed, and he sent his resignation to the Gover- 
nor to take effect May 1. 1866. Marcus L. Ward was Governor, and a 
Republican in politics, and the Senate was also Republican, standing 
eleven Republicans and ten Democrats. And the question again arose, 
ean Mr. Zabriskie be confirmed, as Governor Ward had decided to nom- 
inate himif he couid be. The story is best told by a Democratic senator 
who had been a student at law in Mr. Zabriskie’s office, and who spoke 
at the Chancellor’s funeral—Hon. Charles H. Winfield, of Jersey City. 

‘** Just previous to his nomination to the office of Chancellor and while 
those in the opposite political party knew nothing of the Governor’s 
plans or that Mr. Zabriskie’s name was to be presented, he and I were 
walking from the depot to our hotel in Trenton when he asked me if I 
had any objections to his being nominated to the Chancellorship, at the 
same time remarking that he was getting somewhat advanced in years 
and would like to close his professional life with that honorable position. 
Without hesitation the assurance was readily given that I uot only had 
ne objection, but would gladly assist in furthering his wishes. To un- 
derstand the point of his inquiry it may be proper to observe that, at 
the time, the Senate was composed of eleven Republican and ten Dem- 
ocrats. Mr. Zabriskie by his manly course upon certain railroad ques-. 
tions a few years previous, had become obnoxious to a particular cor- 
poration which then held no inconsiderable control in the Senate; at 
least one senator on the Republican side was of that corporation. A 
few days afterwards Mr. Zabriskie’s nomination was sent in by the Gov- 
ernor. Combinations were immediately made for his rejection in the 
Senate. The Democrats acting as a unit with the assistance of one Re- 


publican, were sufficient for that purpose and that assistance was assured. 
A caucus was called to complete the plans. ‘The ten of the opposition 
were there. Among them were gray-headed men, men of ability and 
experience. Views were expressed and they were adverse to the con- 
firmation. Being the youngest and least experienced of the body my 
opinion was last called for. It was freely given; how could they ask me 


to do such a great wrong to the man who had guided my footsteps to an 
honorable profession, who had given me his friendship when a poor, 
friendless boy, and how could I, now that the opportunity was at hand, 





SOME NOTED MEMBERS OF THE NEW JERSEY BAR, 357 


withhold my gratitude? I was sorry to differ from my friends, but honor 
compelled me to vote for his confirmation and a caucus had no right to 
decree otherwise. If it insisted upon such right I must ask leave to 
withdraw. Much to their credit several senators approved of my course 
and we were all left free to vote as we pleased. Thus the opposition was 
disorganized and the nominee’s confirmation assured. ‘To me the result 
was profoundly gratifying, and the privilege of doing what I did remains 
one of the pleasures of memory. He died without knowing the history of 
that struggle.” 

I have quoted from Mr. Winfield’s address to show the final outcome of 
his confirmation, after he had been the first choice of three Governors 
for the office of “hancellor. 

It is not my purpose to enter into a full discussion of the career of 
Mr. Zabriskie from the time of taking the oath of office as Chancellor 
until his death, but to extract that part of his life from what others have 
said of him. And I will chiefly take up points admirably made in the 
address of Mr. Scudder at the Hudson bar before referred to. 

Upon taking his seat upon the woolsack, Mr. Zabriskie came wholly 
prepared for the discharge of all the duties connected with that office. 
He was in the full vigor of his manhood. He had health. He had 
learning. He had a large experience in all the affairs of life. He had 
enjoyed one of the largest law practices in the State. For more than 
ten years, at least, he had been on one side or the other in the argument 
ot most of the great causes that came before the higher courts. The 
work to him was easy, the burden light, except that the growth of the 
business of the Court of Chancery was so rapid that one pair of hands 
and one set of eyes could scarcely accomplish the daily task in the hours 
consigned to work. To relieve the pressing business of the court the 
ottice of Vice-Chancellor was created, with the appointment vested in the 
Chancellor. 

After the Vice-Chancellor’s act was passed, I conferred with the 
Chancellor on the subject of his selection of that officer, but he said: 
*()t all other men in the State for Vice Chancellor. Amzi Dodd, of New- 
ark, is the man;’ and he added that his frame of mind was exactly fitted 
to decide many of the questions arising in the court. I do not believe 
that the Chancellor really considered any other name. The appointment 
was in every respect a bappy and successful one. Vice-Chancellor 
Dodd had not been long on the bench before the people of the State 
came to know that he would adorn any court, where patient investiga- 
tion, a sound and unerring ,udgment, incorruptible honesty and great 
learning were required. 

I shall reter to only one of the Chancellor's opinions, and that i 
the case of Black v. Delaware and Raritan Canal Ce., reported in 
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E. Green’s Equity, p 130. This cause, in the magnitude of the prop- 
erty involved, was the greatest cause that ever came before our courts, 
and covers in the report three hundred pages of the volume. 

The railroad monopoly had expired in 1869, and the sentiment of 
the State was advancing rapidly towards a free railroad law, the pendu- 
lum taking a tremendous swing from thralldom to liberty, and that event 
culminated when the free railroad Jaw was passed in 1873. The Joint 
Companies, as has been seen, united with the New Jersey Railroad and 
Transportation Co. in 1870. Both companies were paying the interest 
on their bonds and ten per cent. annual dividends on their stock. The 
fear was that these dividends could not be earned in the future. The 
Pennsylvania Railroad Co. desired a New York terminal, and proposed 
to lease the United Roads for 999 years, guaranteeing a ten per cent. 
dividend on the stock of the United Companies per annum. ‘The lease 
was made, and some of the stockholders of the Camden & Amboy Co. 
filed a bill in the Court of Chancery to set aside the lease. The great 
array of counsel in the cause were: Hon. Isaac W. Seudder, Hon. 
Abraham Browning, late Attorney-General; Hon. J. S. Black, of Penn- 
sylvania; Hon. V. L. Bradford, of Philadelphia; Hon. John P. Stockton, 
Hon. Robert Gilchrist, Attorney-General; Hon. Jacob Vannatta, Ex- 
Attorney-General, and Hon. Cortlandt Parker. The Chancellor, in a 
learned opinion, decided the cause in favor of the lease, and ail parties 
acquiesced, for no appeal was taken. 

The College ot New Jersey conferred upon him the degree of Doctor 
of Laws. I will cull trom Mr. Sudder’s address some paragraphs con- 
cerning the Chancellor. Mr. Scudder, I may say, 'eft nothing behind 
him in the way of literature except two papers: one on * The Life and 
Character of Peter Bently, Senior,” and the other upon ‘ The Life and 
Character of Chancellor Zabriskie.” 

‘He performed the arduous duties of Chancellor with a promptness 
which has never been surpassed by any other officer who has held that 
position. No cause ever unduly hung on his hands by reason of a want 
of time for its examination and decision. There was an increase of busi- 
ness in that court during his term of office, arising out of the extension 
of commercial and manufacturing affairs. He held his office during a 
period of great progress and growth. The business of the Court of 
Chancery was so arranged as to give facility to suitors and his motion 
days for matters of practice and injunction were an exemplification of the 
system which characterized the man. His decisions show a mind posi- 
tive and independent, evince labor and research, and have established 
for Chancellor Zabriskie an enduring fame as a judge. Though some 
reversals may be pointed to in the Court of Appeals, it must be remem- 
bered that he did not have the advantage of his distinguished predeces- 
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sor, Chancellor Green, who, before he became Chancellor, as chief justice 
of the Supreme Court, wielded to some extent the united influence of the 
common law bench, exerting a controlling influence over the Court of 
Appeals.” 

‘Men achieve distinction or acquire wealth by the manner in which 
they nse their time. There must be a time for labor, for rest and recrea- 
tion, and the systematic distinction of time for occupation or repose be- 
comes a matter of primary importance. When engaged in business he 
gave his whole attention to the matter before him. He had the power 
of abstracting himself from all other concerns except that which was be- 
fore him. With him labor was a concentrated power and continued ef- 
fort. His labors performed, he sought recreation. He attended the social 
entertainments given by others and bore his part as if amusement and 
conversation were the sole concerns of his life. He brought others 
around him at the social board, and then it appeared as if hospitality 
was his chiet pleasure. He read miscellaneous literature and found time 
to keep up with the knowledge of the various discoveries in science and 
improvements in art. He could and did give days, weeks and months to 
travel in his own land and European countries. The first time be went 
to Europe he fixed previously the day of his departure and return, and 
mapped out his course of travel with most undeviating accuracy. If 
he designed any day to leave home and go to particular places, he fixed 
the time of his departure and return and estimated with accuracy the 
period necessary to be occupied in the accomplishment of the object be- 
fore him. Mathematical accuracy was one of the elements of his mind, 
and, without apparent labor, it seemed to be diffused over his life and 
controlled bis conduct. To men of business he seemed to be, in a most 
eminent degree, a man of business. With those who sought to fill time 
by amusement as an occupation, he seemed as it his hours and days were 
given to similar pursuits. In his office his papers were arranged with 
system. His table was never encumbered by the broken piles of manu- 
script which is too often apt to be the case with the profession.” 

‘Taking into consideration the combination of faculties and powers 
possessed by Chancellor Zabriskie, it may be said of him, that he was 
not surpassed at the bar of New Jersey when he was at the noon-day of 
his career. He acquired a knowledge of a case with facility, though 
possibly not as rapid in his survey as some of his contemporaries. His 
industry searched out and explored not only the most prominent points, 
but also the most minute details. Though somewhat involved:in the 
presentation of a case, no point of importance which would bear or the 
result was omitted.” 

‘*He had passed through a lite of labor, usefulness, distinction and 
honor. He had seen the peoples of the Old World, and observed closely 
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the operations of their constitutions and laws. He had acquired a com- 
petency. He had retired from the highest judicial position of his State. 
He sought a more intimate knowledge of that vast continent, over a 
large portion of which, in his own time, he had seen the power and 
political institutions of his native country extended. He passed the 
Rocky Mountains and viewed that vast and varied domain, with all its 
beauty and grandeur, which stretches to the setting sun. Impressed 
with glories of the most sublime natural scenery, having witnessed the 
the unparalleled progress of a great State, the offspring of our glorious 
Union, glittering with the rich robes and jewels of a younger sister, 
upon the shores of the Pacific Ocean, he thought to return to his home, 
there to celebrate with his family and his friends the anniversary of the 
Declaration of Independence which gave birth to an empire, and to take 
his part among that body of men who had been selected to frame anew 
a charter for a constitutional government. From such scenes and under 
such circumstances he was called to that rest which belongs to the faith- 
ful and the true.” 

I have before me the funeral sermon preached by President W. H. 
Campbell, of Rutgers College. It contains a valuable resumé of the life 
and character of the Chancellor, but I have only space for a short ex- 
tract. Among other things Dr. Campbell said: 

‘And now I am to speak of the dead. Nor is the task difficult or 
irksome. It is both easy and pleasant. Easy because the character 
had strongly marked features. It was, too, quite symmetrical. It had 
in it no conditions, no politic concealments, none of the crookedness 
which springs from the hypocrisies of selfishness. Mr. Zabriskie’s char- 
acter was an epistle written in plain, legible letters, and it could be read 
and known by all men. It is also a pleasant and not an irksome task, 
say rather a privilege, to describe this character. For it was a good 
character. One can dwell upon it with great satisfaction, mingled only 
with the regret that he, who bore it, will be seen no more here.” 

“Everything about Mr. Zabriskie’s mind was massive, like his body. 
He had a great intellect. He was the first in his class at school, first in 
his class at college, first as a student at law, first as a lawyer at the bar, 
and first as a judge upon the bench. He was a genius. He could dis- 
eern the new, where there was the new to be discovered, and he could 
use it with all the powers of a mind that was well betokened by his 
strong arm, which moved up and down, and back and forth, most ener- 
getically, as he gave forth his weighty arguments. At the same time 
so well-balanced an intellect had he that no inventive powers could lead 
him to disregard authority, which ought to and must have so mach 
weight in the law. And this regard for authority made him a diligent 
student in many departments of knowledge. He was well read not only 
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in law, bat also in history, the natural sciences, anatomy, medicine and 
theology; and especially as any of these bore upon bis own profession. 
An accuracy also marked him in every department of his studies. 
What be had studied at all was thoroughly studied.” 

‘* He was also a conscientious man. He took pains to know his duty, 
and when known he faithtuliy discharged it. As a boy be was mirthful, 
full of fun, and even of harmless mischief; when he became a man, 
boyish fun gave place to cheerful manliness. And yet boyhood, man- 
hood, middle life and riper years displayed a character without a blot. 
He has gone in and out among you at Millstone, Princeton, Newark, 
Hackensack and Jersey City, and bear witness, fellow-citizens, whom 
of you has he ever injured? Or who of you can accuse him of 
aught evil?” 

In the Court of Errors and Appeals Attorney-General Gilchrist an- 
nounced Mr. Zabriskie’s death and made an address which is not pre- 
served, 

Chancellor Runyon was presiding in the court—he had taken his seat 
there only three weeks before—and, ordering the resolutions to be placed 
on the minutes, he made an address which is a model of classic expres- 
sion. He said: 

‘*The news of the death of the distinguished jurist, whose demise has 
been so eloquently and feelingly announced to the court by the attorney- 
general, was received with the deepest regret. Having just retired 
from a position he had filled with great honor to himself and his state, 
having rounded up a life of usefulness, full of years and full of honors, 
having well served his generation, he has fallen asleep. His long con- 
nection with this court as its presiding officer, his long and intimate con- 
nection with its business before he came to its bench, his identification 
with the administration of justice as lawyer and judge for nearly half a 
century, render enlogium unnecessary among those with whom he has 
been associated. His name is added to those of whose r2cord New Jer- 
sey is proud. Much as she prizes her history and its associations, the 
valor and patriotism of her sons on field and deck, proud as she is of the 
character of her people, of her resources and the enterprise of her citi- 
zens, she reckons among her brightest jewels the lives of such as he, the 
men who have given her great character for justice, for law and order. 
To speak their names would be to utter the household words of her fire- 
sides. The deceased was a consummate lawyer, a just, patient and im- 
partial judge, a citizen always on the side of the right as God gave him 
to see the right, conservative in his views, firm and positive in his con- 
victions, an honor to the state and the nation. When he left us his eye 
was not dim nor bis natural force abated; he looked torward, as well he 
might, to future useful labor for the state after that vacation which he in- 
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tended should be but for a tew days, but which God, in His providence, 
has made eternal. His life was full of high and honorable example of 
duty conscientiously discharged and lite’s labor well and diligently done.” 
JacoB WEaRT. 
Jersey City, November 4, 1897. 
OT ae 


STATE EX REL. CHARLES BOTT ET AL. v. BOARD OF REGISTRY AND ELECTIONS, 
FIRST DIST. OF JERSEY CITY. 


(N. J. Supreme Court, November, 1897. ) 


Constitutional amendments — Govern- 
or’s proclamatton— Recount of votes.— Whether 
after the Governor of the State, in execu- 
tion of the duty imposed upon him by an 
act of the Legislature, has issued his pro- 
clamation that a proposed constitutional 
amendment has received a majority vote of 
the people, and has become a part of the 
State constitution, this Court can order a 
recount of the popular vote, is a question 
upon which no opinion is expressed. 

The election at which the constitutional 
amendment was submitted to the vote of 
the people did not affect any individual or 
private right. It concerned the Govern- 
ment alone. Public policy, therefore, is to 
be primarily regarded in considering an ap- 
plication for a recount of the votes. 

The Legislature, by the act under which 


this amendment was submitted to the popu- 
lar vote, having declared how the vote 
shonld be canvassed, and made it the duty 
of the Governor, after determining that the 
amendment had received a majority vote, to 
issue a proclamation forthwith declaring 
that it had been adopted by the people, this 
was a declaration by the Legislature that, 
so far as the Government was concerned, 
public policy required that the question 
should be at rest, when the Chief Executive 
had performed the duty imposed upon him 
by the statute. 

If the power adheres in this court to order 
the mandamus applied for, it would require 
a very clear case to induce the court to in- 
tervene for the purpose of reopening the 
count, and subjecting to litigation a subject 
of such paramount importance, 


Before VAN SyCKEL, Dixon and Cotuins, JJ. 


Mr. W. D. Edwards tor applicants. 
Attorney-General S. H. Grey opposed. 


Vaw Sycket, J: This is an application for a peremptory writ of man- 


damus to be dire-ted to the Board of Registry and Elections, command- 
ing said Board to reconvene and :ount the ballots cast at said election 
for the proposed constitutional amendments against gambling. 

Whether, after the Governor's proclamation that the said amendment 
became part of the fundamental law of this state, this court can order a 
recount of the votes, is a question upon which we express no opinion. 
If we have the power to grant the application in virtue of the common 
law jurisdiction inherent in the court to superintend inferior tribunals in 
the exercise of their functions, we decline to do so in this case. 

This election did not affect any individual or private right. It con- 
cerned the Government alone, and in it the relators have no interest 
other than which is common to all citizens of the State. Public policy, 
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theretore, is to be primarily regarded in the discussion of this application. 

The Legislature, by the act of May 25th, 1897, under which this 
amendment was submitted to the popular vote, declared how that vote 
should be canvassed, and made it the duty of the Governor, after deter- 
mining that the amendment had received a majority vote, to issue a pro- 
claumation forthwith, declaring that it had been adopted by the people. 
This was a declaration by the Legislature, that so far as the Govern- 
ment was concerned, public policy required that the question should be 
at rest when the Chief Executive of the State had performed the duty 
imposed upon him by the statute. This verification of the correctness 
of the result satisfied the State, and it should be held to satisfy the 
relators. 

By the mandate of the Legislature, the amendment has become incor- 
porated in the Constitution of the State. It should, therefore, require a 
very clear case to induce this court to intervene for the purpose of re- 
opening the count, and subjecting to litigation a subject of such para- 
mount importance. 

This consideration presses itself upon us with especial force when we 
recall the fact that no safeguard has as yet been devised by which frauds 
upon the ballot can be prevented. The reasons for which the aid of the 
court is invoked in this case are far from satisfactory. ‘The alleged tacts 
upon which the application is based have been gathered by counsel, and 
their clerks and agents, from various sources, consisting in part of state- 
ments made to them by election officers in respect to ballots some weeks 
after they had inspected such ballots in the course of making the count 
on the day of election. These statements, as presented to us, are mere 
hearsay, and cannot justify favorable consideration. 

But if the evidence submitted on the part of the relators was more 
satisfactory, there is still cogent reason for refusing to allow another 
count. It became necessary to use the ballot boxes in which these bal- 
lots were sealed, for the purpose of the State elections held on the 2d of 
November. The ballots were therefore removed from the ballot boxes 
and placed in the custody of various officials throughout the State. To 
some extent, at least, the safeguards against tampering with these ballots 
were thereby diminished, and there is now less assurance that the ballots 
will be found to be in the same condition in which they were when 
counted originally, than there would be if they had not been removed 
from the ballot boxes. 

The relators have permitted the situation to change before they made 
their application, although the Governor postponed the issuing of his 
proclamation to give any one who desired to do so an opportunity to 
contest the adoption of this amendment. 

The application is denied. 
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NEW JERSEY SUPREME COURT. 


(Abstracts of Recent Opinions. ) 


Before Maair, ©. J., Depuz, Van SycKEL and GuMMERE, JJ.: 

Malicious Prosecution—Termination of the prosecution.—1. When a 
committing magistrate, upon examination, discharges from custody an 
accused person who has been brought before him by virtue of an arrest, 
upon a warrant issued upon a complaint of a breach of the criminal law, 
the prosecution commenced by such complaint is terminated so that the 
accused may commence an action for malicious prosecution against the 
complainant. 2. The supplement to the Criminal Procedure act of 
March 12, 1878 (1G. 8S 1144, s. 124) and the supplement to same act 
of March 24, 1892 (1 G.S. 1152, s. 162) do not continue the prosecution 
of such a complaint after the discharge of the accused. Rider v. Kite. 
(Mr. Apgar for plaintiff in error. Mr. Dawes for defendant in error.) 
Opinion by Maeir, C. J., Nov. 8, 1897. 

Criminal Procedure—Excluding Persons from Court Room—Act of 
1894.—In the course of a trial upon an indictment the court excluded 
certain persons from the court room. ‘The action of the court was ob- 
jected to, but no exception was taken thereto. The writ of error is re- 
turned with a record of the proceedings at the trial duly certified under 
the provisions of the supplement to the Criminal Procedure Act ap- 
proved May 9, 1894 (1 G. S. 1154, s. 170). Held, that in the absence 
ot an exception this court cannot consider whether the action of the 
court deprived plaintiff in error of his constitutional right to a public 
trial, but only whether it appears from the record of the proceedings re- 
turned that he suffered manifest wrong or injury by such action. Shields 
v. State. (Mr. Geo. M. Shipman for piaintiff in error. Mr. Geo. A. 
Angle for the State.) Opinion by Maar, C. J., Nov. 8, 1897 

District Courts—Liability of Sergeant-at-Arms.—A Sergeant-at-arms 
of a District Court is not made sub‘ect tu the statutory liability for fail- 
ure to perform the duties prescribed by the District Court act respecting 
executions out of said court delivered to him which is imposed upon con- 
stables for such failure by Sec. 73 (LG. S. 1227) of said act. Nixon v. 
Fithian. (Mr. J. J. Crandell for plaintiff. Mr. H.S. Scovel and Mr. 
W. T. Boyle for defendant. Opinion by Mater, C, J. 

Public Instruction—‘ onstitutional Law —Compensation of Collector.— 
1. The act entitled “A further supplement to an act entitled ‘An act to 
establish a system of public instruction’ approved March 27, 1874,” 
which supplement was approved April 15, 1878, is invalid as being local 
and special legislation on matters in respect to which such legislation is 


prohibited by the constitution. 2. A township collector who paid over 
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all school moneys to which a school district was entitled, to a treasurer 
appointed under the'act above mentioned, is not entitled to a percentage 


on such moneys as moneys “paid out” by him, because such payment is 


not within the meaning of the act providing compensation for such col- 
lector. Morris v. Township of Ocean. (Mr. Patterson and Mr. Johnson 
for plaintiff. Mr. Slocum for defendant.) Opinion by Maatr, C. J. 

Landlord and Tenant —Nuisance—999 Years’ Tenant—Federal Court 
Receiwers.—1. A tenant for years is not responsible in damages to a 
third person for maintaining and keeping in repair, upon the demised 
premises a structure erected thereon by his landlord prior to the com- 
mencement of his term, which operates to the nuisance ot such third per- 
son, the remedy of the injured party is against the landlord alone. 2 
The owner of premises upon which a nuisance has been erected by his 
predecessor in title, is responsible for injuries occasioned thereby, if he 
continues the nuisance. 3. A party having possession of premises un- 
der a lease for nine hundred and ninety-nine years is, for all practical 
purposes, the owner thereof, and his responsibility for maintaining and 
keeping in repair a structure upon the premises so held by him, which 
operates to the nuisance of a third person, is that of an owner and not 
that of a tenant for years. 4. Since the passage of the act of Congress 
of March 3, 1887, (c. 373, sec. 3, 24 Stat. 552) it is not necessary to ob- 
tain from a Federal court which has appointed a receiver of a railroad 
company, permission to sue such receiver for injuries caused by his 
maintaining and keeping in repair a structure upon the lands of the com- 
pauy which operates to the nuisance of the party who sues. Meyer v, 
Harris et al., receivers. (Mr. Henry M. T. Beekman, for demurrant. 
Mr. James J. Bergen for defendant.) Opinion by GumMMERE, J., Nov. 8, 
1897. 

Limitation of actions—Infancy and Lunacy—Pleading.—The statute 
of limitations does not begin to run against an infant or a lunatic, until 
after the infant reaches the age of twenty-one years, or the lunatic is re- 
stored to sound mind, and a person suffering under either of those disa- 
bilities miy commence his action during the comtinuance thereof, or 
within six years after it ceases. 2. Where a defendant, in his rejoin- 
der, departs from the issue tendered by his plea, such rejoinder will be 
held bad on demurrer. Smith v. Felter. (Messrs. Corbin & Corbin for 
demurrant. Messrs. Wallis, Edwards & Bunsted for plaintiff.) Opin- 
ion by GuMMERE, J. Nov. 8, 1897. 

Eminent Domain—Highway Across Railroad.—1. The laying out of 
a highway across a railroad is a taking of the company’s property for 
public use, and entitles it to compensation therefor; and compensation 
for such taking includes the making good to the company the moneys 
expended by it in erecting, maintaining and operating gates at the 
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crossing, provided such gates are necessary for the proper protection of 
the public, and tor the safe operation of the company’s railroad. 2. 
Where a city, which is engaged in acquiring by condemnation the right 
to lay out and open a street across the tracks of a railroad, fails to define 
the manner of crossing, but seeks to condemn the privilege of crossing 
generally, the damages will be assessed for that manner of crossing 
which will be most injurious to the company’s interests. Paterson & 
Newark R. R. Co. v. Mayor, ete., of Newark. (Mr. C. Parker and Mr. 
C. Parker, Jr., for appellants. Mr. F. T. Johnson for respondents). 
Opinion by GuMMERE, J., Nov. 8, 1897. 

Water and Water Rights—Purpose of Use—Right to Enter and 
Cleanse.—1. Under a grant of lands and water privileges, the easement 
being of so much water as will operate a mill which is upon the lands 
conveyed, the grantee is entitled to the use of the water for any purpose 
he sees fit, provided the quantity used is not increased and the change 
in the use does not prejudice the rights of others. 2. Where a convey- 
ance of a ‘mill seat” contains the grant of a right to flow other lands of 
the grantor for the purposes of a mill pond, such grant carries with it, 
as an incident, the right to enter and cleanse the pond. Fountain v. 
Perth Amboy. (Mr. W. P Voorhees for plaintiffs. Mr. .). W. Beek- 
man for defendant). Opinion by GuMMERF, J., Nov. 8, 1897. 

Boroughs— Division of Township's Assets and Liabilities—(C onstruction 
of Statutes.—1. A statute which imposes upon a borough a proportionate 
part of the liabilities of a township from which it has been set off, and 
assigns to it a proportionate part of the assets of such township. is valid 
although not passed until after the formation of the borough. 2. In 
construing statutes it is an invariable use that words should never be 
supplied, or altered, unless to effect a meaning clearly shown by the 
other parts of the act. Inhab. of Orville v. Mayor, etc., of Woodcliff. 
(Mr. J. W. De Yoe for plaintiff. Messrs. Miller & Meyers and Mr. 
Luther Shafer for defendant.) Opinion by GumMMERE, J., Nov. 8, 1897. 

Municipal Corporation—Salary of Officers—Services not Official—Pro- 
hibition of Interest.—An ordinance prohibiting a municipal officer from 
being interested in any city contract, or from receiving any compensa- 
tion, except his salary, for services rendered to the city, will not prevent 
such officer from maintaining an action against the city to recover for 
services rendered altogether outside the line of his official employment, 
when such services were rendered in pursuance of a contract made be- 
tween such officer and the city itself, and for a compensation fixed therein. 
Klemm v. Newark. (Mr. Young for Klemm. Mr. Boggs for Newark.) 
Opinion by GuMMEReg, J., Nov. 8, 1897. 
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Before Dixox, LupL w and Couuins, JJ.: 

Telegraph and Telephones — Placing poles—Requirements — Circuit 
Court.—1. Under Gen. Stat. p. 3459, pl. 21, the Circuit court in its or- 
der designating streets for a telegraph or telephone line and the manner 
of placing posts or poles, has no power to insert requirements outside the 
statute, although conceded by the company. 2. If the court desire to 
make its designation depend on such concessions it should make its ac- 
tion dependent upon the tender to the municipality affected of a contract 
thereof. 3. Requirements ultra vires inserted in such order are unen- 
forceable, and on certiorari at the prosecution of the municipality or an 
interested land owner will avoid the order. State, Bayonne, pros. v. 
Kast Jersey Telephone and Telegraph Co. (Mr. T. F. Noonan, Jr., and 
Mr. James Benny for Bayonne. Mr. DeWitt Van Buskirk for private 
prosecutors. Mr Geo. T Werts and Mr. Melville Egles of N. Y. for de- 
fendants.) Opinion by Coutins, J., Nov. 8, 1897. 

Public Officers—Architect.—An architect employed by commissioners 
for the construction of a public building, to supervise the erection of the 
building, does not thereby become the incumbent of an office. State v. 
Broouse. (Mr. Winfield for the State. Mr. J. B. Vredenburg for de- 
fendant.) Opinion by Dixon, J., Nov. 8, 1897. 

Sewers— Mode of Assessment—Reassessment—Repaying money.—1. 
Where a new sewer becomes necessary to furnish a proper outlet for an 
existing sewer, land assessed for the old sewer may ve further assessed 
for the new one, and if in levying such further assessment, the assessors 
regard both sewers as a unit, estimate the value of the benefit afforded 
by this unit, make due allowance for what had been charged for the old 
sewer in excess of the benefit derived from it, and levy only the residue, 
no injustice will be done. 2. Where property owners assessed for a pub- 
lic improvement in a city have paid the assessment, and afterwards it 
has been set aside, the city cannot levy upon them another assessment 
for the same improvement until it has refunded the money paid. Bay- 
onne v. Morris. (Mr. T. F Noonan, Jr., and Mr. Benny for city. Mr. 
Van Buskirk for Muller. Mr.G. P. Smith for defendant.) Opinion by 
Dixons, J., Nov. 8, 1897. 

Iudictment—Embezzlement.—1. An indictment charging the embez- 
zlement of a certain moneys, to wit: the sum of three thousand dollars, 
sufficiently shows the value of the moneys. 2. Under section 57 of the 
Criminal Procedure Act, an indictment charging the embezzlement of 
‘‘certain moneys, to wit: the sum of three thousand dollars,” sufficiently 
specifies the money embezzled. 3. In section 161 of the Crimes Act, 
the terms ‘* employe or agent of any individual” on the one hand, and 
“employer” on the other, are correlative, so that, when the employes or 
agents of an individual embezzle his money, they embezzle the money 
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of their employer within the intendment of the law. State v. Barr. (Mr. 
Alan H. Strong for motion. Mr. John 8. Voorhees, contra.) Opinion 
by Dixon, J., Nov. 8, 1897. 

Veteran Acts—Attorney of Board.—A resolution of a board of chosen 
freeholders appointing a lawyer as ‘‘attorney to the board” does not 
place him in ‘‘an office or position” which is within the protection ot the 
Veteran acts. State ex rel. Rowe v. Freeholders of Hudson. (Mr. John 
A. Dennin for relator. Mr. John Griffin for respondent.) Opinion by 
Dixox, J., Nov. 8, 1897. 

Torts — Bailment—Injury to Chattels—Misjoinder of Parties.—In a 
declaration charging willful and sualicious injury to a chattel, allegations 
of bailment and implied contract to use care, and return the chattel in 
good condition, are recitals by way ot inducement only. The action is 
ex delicto, and misjoinder of defendants will not defeat it. Kerr v. Oliver. 
(Mr. F. Woodbridge for prosecutor. Mr. G. S. Silzer for defendant.) 
Opinion by Couurys, J., Nov. 8, 1897. 

Boroughs—-Bonds—Act of 1888—Effect of Act of 1897.—1. The sup- 
plement of 1888 (Gen. Stat., p. 196) to the general borough act of 1878 
(Gen. Stat., p. 179), authorizing the submission to the legal voters of any 
borough formed under that act, of a resolution authorizing an issue of 
bonds, enacted that the mayor and council should first determine 
that it was expedient to issue such bonds; and, in case of calling a 
special election for the vote, should cause the borough clerk to give 
twenty days’ notice thereof. Held, (1) that a resolution of the council 
that it was expedient to issue the bonds, tended to pecuniarily obligate 
the borough; and therefore, under section four of its organic law, was 
required to be presented to the mayor for his approval or veto; (2) that 
an election held less than twenty days after such a resolution became 
operative was nugatory, although twenty days’ notice thereof was given 
by the borough clerk. 2. Said supplement was superseded by ‘‘the act 
eencerning boroughs” of March 28, 1892, :Gen. Stat., p. 275), so far as 
applicable to the issue of bonds for street improvements. 3. “A general 
act relating to boroughs, revision of 1897,” (P. L. 285), supersedes all 
pre-existing borough laws as to future bond issues; and, therefore, cor- 
porate action, taken after it was in effect, looking towards a bond issue 
not justified by that law, is illegal. Mittag v. Park Ridge. (Mr. David 
Harvey, Jr., for prosecutor. Mr. Frank P, McDermott for defendant.) 
Opinion by Couutys, J., Nov. 8, 1897. 

Bail—Fraudulent Misrepresentation—Intent—Disposal of Debtor’s 
Property.—1. It is necessary to the validity of an adjudication of fraud, 
in contracting a debt, by misrepresentation of the collectibility of assets, 
where the proof is the alleged admission of the debtor that enough de- 
tails of time, circumstances and substance of language of the admission 
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should be proved to establish that there was intentional falsehood in the 
representation. 2. A purpose of a debtor to remove or dispose of his 
property with intent to defraud his creditors is not established by prov- 
ing his statement that the holder of a judgment against him will not 
execute his judgment except at his desire, unless to protect him from his 
other creditors. Liveright v. Greenhouse. (Mr. French for plaintiff. 
Mr. H. I. Budd, Jr., for defendant.) Opinion by Couuiys, J., Nov. 8, 
1897. 

Landlord and Tenant— Action against Sheriff—Notice—Failure to re- 
ply to letter—1. To hold an officer liable to a landlord under section 
four of Gen. Stat. p. 1915 for sale on the demised premises or removal 
therefrom of the tenants chattels taken on execution, without paying 
rent then due, proof that he had notice that rent was due is necessary, 
but such notice need not be in writing. 2. Failure to reply to a letter 
not sent in course of correspondence is not to be taken as an admission 
of the truth of its contents. Letters are not in this respect on the plane 
of oral declarations received in silence. Such an ansivered letter is not 
competent evidence against one to whom it is sent, except to prove notice 
or demand. Hand v. Howell. (Messrs. Barton & Dawes for prosecutor. 
Mr. Carroll Robbins for defendant.) Opinion by CoLiys, J., Nov. 8, 
1897. 

Elections—The Count—Partial Recount.—1. In a recount of ballots 
under section 13 of the act of March 25, 1895 (Gen. Stat.. p. 1367, 
parag. 369), the board of election should count as many ballots as there 
are names of apparent voters on the poll book, even though the certifi- 
cate of the whole number of votes received has not been made by the 
election officers, as required by section 42 of the election act. 2. In 
the case of a partial recount under the above section the justice ordering 
the same should at the conclusion thereof make a certificate showing the 
whole number of votes for each person for the office in dispute, as ex- 
hibited by the original certificate of the canvassers corrected by the re- 
count, so that his certificate may take the place of the original certificate 
as prima facie title to the office in dispute. Lippincott v. Felton. (Mr. 
Garrison and Mr. Kraft for prosecutor. Mr. Snyder for defendant.) 
Opinion by Drxon, J., Nov. 9, 1897. 

[For memoranda of other decisions see “Miscellany”, in this Jour- 
NAL]. 
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STATE v. CHARLES BIERMAN. 


(Essex Quarter Sessions, October, 1897.) 


Chittel Mortgage—Crimes Act of 1895. 
—!. The crime under the Supplement to 
the Crimes Act approved March 22, 1895, 
gonsists in taking possession of the chattels 
mortgaged, advertising them for sale, and by 
sale and cutting off the equity of redemption 
therein, thereby foreclosing all rights of the 


five days notice required by the statute. 

2. Mere entry into possession of the chat- 
tels mortgaged, without sale, is not a crime 
under this statute. 

3. The court will not construe a statute 
in order to make a crime exist where none 
clearly appears. 


mortgagor, without previously giving the 


Charles Bierman was indicted by the Essex county grand jury at the 
April term, 1897, for having foreclosed a chattel mortgage without first 
giving the five days notice required by the Act of March 22, 1895. 

The case was tried in the Essex Quarter Sessions before Judge Fort 
and a jury. 

Mr. Louis Hood, assistant prosecutor, for the state. 

Mr. Samuel Kalisch for the defendant. 

Fort, P. J. (orally): I propose) to construe this statute at this time, in 
the manner in which I will construe it, in case I shall charge the jury. 
[ think it only fair that this course should be taken now, in order that 
the detendant may know what the views of the court may be as to its 
vonstruction. I know that this is an unusual course to pursue, but in 
riew of the fact that this is an entirely new statute and this is the first 
i.dictment in this county under it, I think that this course should be 
taken. 

It may be well as a preliminary statement to say that a mortgage is, 
of necessity, (and well recognized in this state), simply a security for 
debt. If the mortgagor pays his debt, the mortgage is dead. If he fails 
to pay his debs, then the mortgagee under the mortgage, of course, may 
resort to the provisions of the mortgage and the law, to secure his debt. 
This mortgage appears to be of the ordinary form, and, upon the happen- 
ing of certain contingencies, forfeiture occurs. It is only after forfeiture 
that the mortgagee can take any steps to enforce his debt against the 
thing mortgaged. 

oth by statute, and, at common law, (prior to the passage of the act 
which we are about to consider) in this state, the mortgagee has two 
ways to put himself in possession of property which had been pledged to 
him for debt. He could foreclose the mortgage in the ordinary manner 
provided for in the Court of Chancery and obtain a decree cutting off 
the equity of redemption and for sale. The other way (and equally as 
well recognized in this state in judicial decisions), is to take possession 
under his mortgage, either in person or by attorney, and proceed to cut 
off the equity of redemption of the mortgagor in the chattels mortgaged 


by a public sale. This statute of 1895, March 22nd, interjects, so to 
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speak, into every chattel mortgage in this state, an additional requires 
ment before the mortgagee can cut off the equity of redemption of the 
mortgagor by sale in the chattels mortgaged. 

The statute reads, ** That before foreclosing any chattel mortgage 
covering household goods within this state, and before the sale of any 
such goods covered by a chattel mortgage, assignee or legal representa- 
tive of such chattel mortgagee or assignee, within this state, it shall be 
the duty of such chattel mortgagee, assignee or the legal representative 
of such chattel mortgage or assignee, to serve upon the chattel mortgagor, 
or the person in possession of the goods covered by such chattel mort- 


5 


gage, a notice in writing at least five days previous to such foreclosure, 


stating the true amount due upon such chattel mortgage,” ete. 

This act declares that ‘it shall be the duty ” (that is the language of 
the act), “of the mortgagee to give five days notice in writing,” ete., be- 
fore he is authorized to cut off the right of redemption of the mortgagor 
by sale. The statute charges the mertgagor with that duty, as a pre- 
requisite to his right to cut off the equity of redemption of the mort- 
gagor by sale, in addition to the other provisions with relation to for- 
feiture contained in his mortgage. 

Let us construe this statute in this light: Before foreclosing any 
chattel mortgage, covering household goods within this state, and before 
the sale of any such household goods covered by a chattel mortgage, it 
shall be the duty of the mortgagee to give five days notice of such fore- 
closure. We are not without authority in New Jersey as to what fore- 
closure is. Where the mortgagee personally or by his agent takes pos- 
session of mortgaged property, after forfeiture, he may seli the property 
at public sale, and such sale upon due notice to the mortgagor, forecloses 
all equity of redemption as effectually as a decree of the Court of 
Chancery. Chapman v. Hunt, 2 Beasley 320; Freeman vy. Freeman, 
2c. E. Gr. 44. 

The drafter of this act, I think, had these decisions in mind. ‘{Be- 
fore foreclosing any chattel mortgage covering household goods within 
this state and before the sale, the mortgagee shall give five days notice 
in writing of such foreclosure.” Note the pivotal word in this act is 
“such.” It is evident that failure to give notice before “ such fore- 
closure,” means such foreclosure as the act inhibits, that is a foreclosure 
by sale of the property, because the act distinctly says ‘ before foreclos- 
ing any chattel mortgage covering household goods, * * * and be- 
fore the sale of any such goods * * * it shall be the duty of the 
* * mortgagee * * * to serve upon the * * mortgagor 
* * * 4 notice in writing at least five days previous to such tore. 
closure, ete.” Foreclosure here is not one crime and sale another. The 
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word “and ” is not disjunctive, it connects. There can be no criminal 
foreclosure under this statute in any case without a sale. 

It is not a foreclosure under this act for the mortgagee to simply enter 
into possession of the goods. That the entering into possession of the 
goods by the mortgagee is the beginning of foreclosure proceedings is 
undoubted, but the simple fact of entering into possession under the 
mortgage and taking the goods from the mortgagor’s premises, is not, 
under this statute, in my judgment, made a crime. There is nothing in 
this statute to prevent the mortgagee trom protecting himself from tak- 
ing possession to prevent the property from being removed, secreted or 
put beyond his control. 

The crime under this statute consists in going into possession, adver- 
tising the property for sale, selling, and cutting off the equity of redemp- 
tion, thereby foreclosing all rights of the mortgagor in the property 
without giving the five days notice. This may not have been the in- 
tention of the draftsman. ‘This construction may not give the remedy 
that the act was intended to give. The court will not construe a statute 
in order to make a crime exist where none clearly appears. My view 
is that it will be necessary for the state to prove in order to convict 
under this statute, that the mortgagee entersd into possession of the 
property ; that before giving the five days notice to the mortgagor of the 
amount due, as required by the act, he sold the goods and cut off the 
equity of redemption. If the proof falls short of that, I do not think, 
under this statute, there is any crime. 

The assistant prosecutor stated he was unable to prove any sale and 
the jury were directed to tind the defendant “ not guilty.” 

IN THE MATTER OF THE APPLICATION FOR LICENSES TO KEEP INNS AND TAVERNS. 


(Essex County Common Pleas, September Term, 1897.) 


Inn and Tavern Act—Freeholder.—The _ by a resident freeholder of the ward or town- 
inn and tavern act does not require that ship, but only that the signer be a freeholder 
an application for a license shall be signed therein. 


Fort, P. J.: The question is presented on several of the applications 
for license at this term as to whether section 2, of the Inn and Tavern 
Act, requires that the “‘ twelve reputable freeholders of the city or town- 
ship where the said inn and tavern is proposed to be kept” are required 
to be residents as well as freeholders of the township. The statute does 
not say resident freeholders; it says “‘ twelve reputable freeholders of the 
city or township,” ete. 

On first impression, I inclined to the opinion that the certifiers to a 
license for an inn or tavern must be not only freeholders, but ‘‘resident 
freeholders of the city or township,” etc., but a more careful examina- 
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tion of the second section coupled with the construction given to this sec- 
tion, in connection with the provisions of the 42d section of the Act, leads 
me to conclude that the more narrow construction which limits the certi- 
fying freeholder to those who are residents of the city or township in 
which the inn is to be located, cannot be sustained. Section 42 of the 
Inn and Tavern Act reads as follows: 

‘*That the freeholders required to recommend to the courts suitable per- 
sons for license to keep inns and taverns, shall be such as shall not have 
recommended any other application for a license under the second sec- 
tion of this act, in the same township, city or borough for the same year.” 

This section has been construed by the Supreme court in Amerman v. 
Hill, 23 Vr. 326, (330). 

The court in that case says: ‘The provisions of section 42 do not 
disqualify freeholders from recommending, when they have previously 
recommended another person, but only when they have recommended 
another application for license in the same locality.” It must be quite 
evident that this holds that a freeholder can certify to more than one li- 
cense in any one year, provided the applications certified to are in dif- 
ferent localities. he being a freeholder in each locality. The word “ lo- 
cality ” as used in this opinion must of course be synonymous with a 
‘city, township or borough ” as used in said section 42. 

The Supreme court having in effect declared that a freeholder can 
certify to one license in each locality in which he may be a freeholder 
in each year, and as it is quite clear that he cannot be a resident of 
more than one locality at a time, it follows of course that resident free- 
holder is not within the term ‘reputable freeholders of the city or town- 
ship,” ete. 

lt may be well toynote here that a freeholder under this act must be 
“‘reputable.” The Supreme court have given a construction to this 
word also. It practically means that the freeholder must be a bona fide 
freeholder of the township, not a freeholder holding a little strip of, or 
interest in, land conveyed to him solely for the purpose of making him a 
treeholder in order that he may sign a license. Austin v. Atlantic City, 
19 Vr. 118, (120). 

ee ee 


IN RE ESTATE OF ANDREW J. DERRICK. 


(Passaic Orphans’ Court, Nov. 12, 1897.) 


Accouuting of estate—Good will of business. 

The executors filed a final account to which a number of creditors 
filed exceptions on the ground that they should have charged themselves 
with the sale of the good will of the business of the deceased. He kept 
a saloon and was a cigar maker. 
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Mr. Munson Force for the exceptants. 

Mr. Francis Scott for the executors. 

BarkaLow, P. J.: When Andrew Derrick, now deceased, acquired the 

premises No. 188 Main street and opened a saloou there, there was no 
good will in existence. ‘The value of the premises consisted solely of the 
convenience of them in the particulars of plan, construction, size and 
situation, and these were matters to be considered when opening business 
there. When Derrick died, some time after, he had presumably by the 
quality of the stock kept by him, by attention to customers and by per- 
sonal acceptability and influences, drawn to that place a line of custom 
which constituted the good will of the business. This must have been 
the case, for the visible premises remained the same and contributed 
nothing to the prosperity of the undertaking, beyond that facility for 
business purposes which must have entered into the original estimate of 
their value. Suppose Derrick had proved to be a morose landlord and 
had kept only inferior stock, and had been inattentive and disobliging in 
the conduct of his business, would there have been any good will to sell? 
It would seem certain that there would not; that there would in fact 
have been a reputation fur a new tenant to overcome, and the premises 
themselves would have come into the market for renting purposes, as 
they must now, upon their merits only. 
Whatever good willnow attaches to that basiness was earned by Derrick, 
and I think must be considered as a part of his estate. There may pos- 
sibly be instances in which good will would be a part of the realty, but 
not many—for instance, I can see how a good will might attach to the 
use of a particular spring of water and thus become a part of the unex- 
pired lease, but even in. such a case [ cannot see how it could attach to 
such spring of water where a new lease is negotiable and special value 
can be estimated as an element in fixing rent. 

Now Donohue has bought the stock and fixtures and good will, as he 
says, and has leased the premises and has paid about five hundred dol- 
lars above the value of the stock and fixtures, which must be considered 
as the price of the good will, and therefore a part of Derrick’s estate, 
unless the claim of Derrick’s heirs be correct that this sum was a pre- 
mium paid for the granting of the lease. I cannot see that this insist- 
ence is sustained. It is claimed that this course is pursued as a means 
of securing a larger rent, but that plan would be so unusual, and so bur- 
densome upon a tenant, forcing as it does the payment in advance for 
five years of a very considerable portion of the rent (the whole of the 
rise in fact), that to be maintained it should be most clearly proved. It 
is not so proved; all that is proved is, that the executors made a bar- 
gain for the whole price Donohue was to pay, promising him a lease of 
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the premises and making no division of the price in portions applied te 
the different items of the bargain. 

Before the lease was delivered the owners insisted upon the five hundred 
dollars being paid to them, and Donohue, to whom the matter was of no 
consequence, handed over the money as requested. with a clear belief 
on his part that he was by his entire payment purchasing the good will. 

The executors when they sanctioned this course aliensted a part of 
their testator’s estate without any right to do so. The estate bele ved 
primarily to the creditors of Derrick, and should have been belo «.... 2 
the adjudication of their claims, if one were made. 

I think the cases permitting the opening of accounts for frand or mix 
take clearly indicate the propriety of doing so in this instaree, and in 
my opinion this account should be reopened and the »xecutors ordered to 
charge themselves with this tive handred dollars or such sum as a close 
calculation may show to be exact. If counsel cannot agree in such cal- 
culation the court will settle it. 


——— -- ~—o em 


BASS, RATCLIFF & GRETTON v, CHRISTIAN FEIGENSPAN. 
(Circuit Court, District of New Jersey.) 


Equity Pleading— Amendment of bill after leave to amend, enlarging the claim of right, 
replication.—When the substance of the bill and changing the character or quantity of 
contains ground for relief, and the prayer — the relief sougit, will not be granted after 
and proofs are in conformity therewith, replication filed and proofs taken. 


This was a suit in equity by Bass, Ratcliff & Gretton against Christian 
Feigenspan, a corporation, to restrain the alleged infringement”of a trade 
mark. The cause was heard on complainant’s motion to amend its bil 
of complaint. 

Mr. James L. Steuart for the motion. 

Mr. Chauncy H. Beasley opposed. 

Kirkpatxick, D. J.: The complainant in this cause filed its bill ot 
complaint November 8, 1895, and on January 16, 1896, by leave of the 
court, amended the same by striking out all of the original bill, and sub- 
stituting therefor an amended bill of complaint. ‘The complainant claims 
in its amended bill that it has for many years used a red, triangular- 
shaped figure for the purpose of distinguishing its pale ale, and has used 
the same on labels ou bottled ale, and the purpose of stamping it on heads 
of casks containing ale, and that it now hasthe sole right to use a trade- 
mark consisting of a red, triangular-shaped figure in connection with the 
manufacture and sale of pale ale and all other malt liquors; also a claim 
to the generic right to the exclusive use of the designation “ Triangle,” 
and to a figure, mark, or design of triangular sbape or outline. The re 
lief sought is an injunction prohibiting the defendant from making use 
of said trade-mark in connection with the sale of pale ale, or half and 
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half, or any other malt liquor or combination of malt liquors, or using the 
word ‘'l'riangle” or a red, triangular-shaped figure in connection with 
packages, casks or bottles containing any malt liquor whatsoever. An- 
swer and replication have been filed. 

The complainant has closed its prima facie proofs, and now makes ap- 
plication to amend its bill, widening its scope eo as to include within its 
claim of exclusive right any figure or design of triangular shape, what- 
ever color might be included within its outlines, and to specifically 
charge the detendant with the use of such figure upon bottles, packages 
and casks containing other malt liquors than pale ale and half and half. 
The twenty-ninth equity rule provides that amendment to bill may be 
made after replication filed ‘‘ upon proof that the matter of the proposed 
amendment is material.” The purpose of the amendment must be, not 
to strengthen or enlarge ‘he complainant’s case, not to change the char- 
acter or quantity of the relief for which he has asked, but to enable the 
court to administer substantial justice. To this end, when a case for 
relief is made out, but not that shown in the bill, or specifically asked 
for in the prayer, an amendment will be allowed, even on a final hear- 
ing. Neale v. Neale, 9 Wall 1; The Tremolo Patent, 23 Wall. 518; 
Graffam v. Burgess, 117 U. S. 194, 6 Sup. Ct. 686. 

To the same effect are the other cases cited in complainant’s brief. 
Where the substance of the bill contains ground for relief, and the pray- 
er and proofs are in conformity therewith, leave to amend will not be 
granted after replication filed and proofs taken. ‘The instances where 
it will be done are confined to those where it appears from the case made 
by the bill that the plaintiff is entitled to relief, although different from 
that sought by the specific prayer. When the object of the proposed 
amendment is to make a new case, it will not be permitted.” 1 Daniell, 
Ch. Prac. (Sth Ed.) 384. There is no defect in the bill filed in this 
cause which will prevent the complainant from obtaining the relief 
sought by the prayer. The prayer is general in its nature, and under 
it the court may grant any appropriate relief consistent with the case 
made by the bill. If the complainant is entitled to any other relief than 
that which it shows by and prays for in its bill, its proper course is to 
file either an original or supplemental bill, as the nature of its relief re- 
quires. To expand its claim of right from that set out in its bill to the 
one which it seeks by amendment to make, is to make a new and dif- 
ferent case. It is admitted by complainant’s counsel that the amend- 
ment relating to ** Burton ale” raises a new issue, which defendant is 
entitled to try upon a new bill. As to the other matters the complain- 
ant has made its case by its bill. There is no need for amendment to 
enable it to obtain a proper decree upon the issues raised, or for the 
court to do substantial justice. The motion to amend will be denied. 
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NEW JERSEY COURT OF ERRORS 
AND APPEALS. 


(Decisions announce! Nov. 15, 1897.) 


JUDGMENTS REVERSED. 

Decker v. Hartshorne.—Opinion by Jus- 
tice Gummere. 

American Saw Co. v. First National 
Bank.—Opinion by the Chancellor. 

Consolidation Traction Co. v. Hone.— 
Opinion by Justice Van Syckel. 

Delafield Construction Co. v. Sayre.— 
Opinion by Justice Dixon. 

Lance v. Apgar.—Opinion by Justice Van 
Syckel. 

Rvan v. State.—Opinion by Justice Col- 
lins. : 
DECREES AND ORDERS REVERSED. 

Schmidt v. Quinzel.—Opinion by Justice 
Dixon. 

Consolidated Coal Co. v. National State 
Bank of Camden.—Opinion by Justice 
Gummere. 


JUDGMENTS AFFIRMED. 

Consolidated Traction Co. v. T. Lambert- 
son, Hoimark and C. Lambertson.—Opin- 
ion by Justice Dixon. 

Same v. Shaffery.—Opinion below. 

Same v. Jones.-—Opinion by Justice Lud- 
low. 

Roxbury Lodge No. 184, I. 0.0. F. v. 
Hocking.—Opinion by Justice Van Sycxel, 

Johnson v. Mayor, ete., of Asbury Park. 
—QOpinion by the Chief Justice. 

Foley v. Longhran.—Opinion by Justice 
Lippincott. 

Pennsylvania R. Co. v. Breckinridge.— 
Opinion by Judge Adams. 

Del., Lack. & W. R. Co. v. Perret. —Opin- 
ion below, 

Ottawa Tribe No. 15, I. O. R. M. v. Mun- 
ter.—Opinion by Justice Dixon. 

Palmateer v. Robinson.—Opinion by the 
Chief Justice. 

Von der Leith v. State.—Opinion below. 

Supreme Council Golden Star Fraternity 
v. Conklin.—Opinion by Judge Nixon. 

New Jersey Traction Co. v. Gardner.— 
Opinion by Judge Nixon. 








Jones v. Keys.—(See In re Election, 36 
Atl. Rep. 701.) Opinion below. 

Rohr v. State—Opinion by Judge Hen- 
drickson. 

McLaughlin v. Camden Iron Works.— 
Opinion by Judge Nixon. 


DECREES AND ORDERS AFFIRMED. 

Steelman v. Atlantic Sewage Co.—Opin- 
ion by Justice Garrison. 

Frenche v. McConnell. — Opinion by 
Judge Hendrickson. 

C. B. Coles & Co. v. The Security Trust 
and Safe Deposit Co.—Opinion below. 

Cummings v. Jackson.—Opinion by Judge 
Nixon. 

Clark v. Clark —Opinion below. 

Howell v. Shotwell.—Opinion below. 


APPEAL DISMISSED. 
Jenkins v. Guarantee Trust and Safe De- 
posit Co., Trustee et al—Opinion by Justice 
Gummere. 


REARGUMENTS ORDERED. 
Benson v. Bloomfield. 
Bloomfield vy. Benson. 


MEMORANDA. 

Bray v. Ocean City Ry. Co.—On appeal 
from order dissolving a preliminary injune- 
tion. This cause having gone toa final de- 
cree in the Court of Chancery, this court 
will hear counsel whether the matter of the 
preliminary injunction need to be further 
looked into. 





NOVEMBER EXAMINATIONS. 


The November term examinations for at- 
torneys’ and counsellors’ licenses took place 
on Friday and Monday, Nov. 5 and 8, 1897, 
The examiners were Messrs. Thomas E. 
French, J. O. H. Pitney, Louis Hood, E. P. 
Budd, Warren Dixon and 8S. W. Beldon. 
The oral examinations took place before 
Garrison and Lippincott, JJ. 

The following attorneys passed success- 
fully and became counsellors: Henry W, 
Green and William J. Crossley, Trenton ; 
Herbert ©. Bartlett, Vineland; James G. 





Blauvelt, Paterson; Robert Carr, Jersey 
City; William H. Carson, Camden; John 
E. Fennell, Morristown ; George Hampton, 
Bridgeton; Frank E. Loughran, Vineland ; 
Kdward E, Maxson, Jersey City ; Louis EI. 
Miller, Millville; Thos. McEwan, Jr.. Jer- 
sey City; William C. Nicholl and William 
H. Osborne, Newark ; Robert E. Stephany, 
Atlantic City; N. 
land; John Lo Swayze, Newton; Leonar | 
J. Tynan, Paterson; William E. Zeller, 
Vineland ; Jonathan Hand, Cape May C. FI. 
Those admitte.l as attorneys were: T M. 
Archer, George Bull, Geo Beach, 
Ward C Berry, George Gulick Bradley, 
Eli H. Chandler, Elgar IH. Cook, C. Ches- 
ter Craig, George Hl. Dalrymple, Albert H. 
Daniel, Joseph A. Delaney, William H. 
Doherty, James H. Dougherty, John M. 
Earight, Charles C. Hendrick, John T. Hy- 
land, Joseph L. Nielly, William J. Linahan, 
John P. Lloyd, John 8. Mackey, Charles F. 
Morehead, Ambrose [. Moriarty, Boyd Me- 
Lean, John J. McElhinney, Jacob L. New- 
man, Albert C. Pedrick, Clifford N. Read, 
William H. Rees, Thorne F. Rider, Ellery 
Robbins, Charies L. Savidge, Frank Schulte, 
E. Paulshull, Spencer Simpson, Daniel V. 
Summerhill, Henry B. Ware, Clark McK. 
Whittemore and William Woerner. 


Henry Stephens, Vine- 


Riines 





EXAMINATION QUESTIONS 


N. J. Supreme Court, NoveMBeR TERM, 
1897. 
Attorneys. 

In what cases may a writ of attachment 
issue in New Jersey; from what courts, and 
State the 
necessary preliminary steps for obtaining 
the writ? 

What are the pleadings in a suit in the 
Court of Chancery? What must be done 
before subpeena issues and what exception, 
if any? 

If complainant proceed to a hearing on 
bill and answer, what is the effect of the 
answer ? 

What is a lis pendens and its effect ? What 
must be done before it becomes effective ? 

What is the eflect of an answer under 
oath in the Court of Chancery? How may 
an answer under oath be prevented ? 


by whom is the writ issued? 
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State the steps necessary to be taken to 


review a decree of the Court of Chan- 


cery. 
What is a will? How many kinds are 
there? Define each. Give the proper form 


of an attestation clause. 

How and before whom is a will probated, 
and what time must elapse after the death 
of the testator before it can be admitted to 
probate ? 

When 


procure the sale of his intestate’s lands? 


and how may an administrator 

What is the jurisdiction of the Orphans’ 
Court ? 

If defendants in an actionin the Supreme 
court reside in different counties, how is 
process issued and what does the process 
contain ? 

What must a defendant’ in every action 
at law, file with his plea or demurrer, and 
What if 


it be adilatory plea ora plea of another 


what must be set forth therein ? 
judgment? 
When 
joined ? 
State the periods of time within which a 
plea or demurrer must be filed under the 
various methods of procedure which a plain- 


is an issue of fact considered as 


tiff may adopt. 

State the procedure from the time issue 
of fact is joined in the Supreme court to the 
issuance of execution. 

When do judgments at law become liens 
on real property, and what determines their 
priority 2?) Whendoes a decree in chancery 
for the payment of money become a lien 
upon real property ? 

Where default is made in the condition 
of an ordinary bond for the payment of 
money with warrant of attorney annexed, 
the penalty being $1,000 and the amount 
due at the entry of judgment by confession 
$530, for what amount should judgment be 
entered, and what is the procedure? What 
if the warrant be over ten years old ? 

What is a statute? How made? 
many kinds are there? What relation do 
all statutes bear to the common law ? 

What are the necessary requisites to make 
a particnlar custom good ? 

What implied warranty is annexed to 
every sale of goods and chattels ? 


How 
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What are the civil disabilities which 
avoided a contract of marriage ab initio ? 

What aie the essential requisites of a 
valid contract ? 

What are the general methods pointed 
out by Blackstone for the redress of private 
wrongs, and what remedies are included in 
each ? Detine each of these remedies. 

What are the four great general rules 
governing the production of evidence, as 
stated by Greenleaf? 

State the general rule as to whethera wife 
“an give evidence, in a criminal case, 
against her husband. State the exception. 

What is the rerison for the general rule 
of law that parol evidence can not be ad- 
mitted to explain, alter or contradict a 


written instrument ? 


Counselors. 

What conveyances of a debtor are void as 
against his creditor, and what is the credi- 
tor’s remedy ? 

What lien has a creditor on the lands of 
a decedent? How long does it continue, 
and how is it enforced ? 

What is the difference between accepting 
a conveyance subject to a mortgage and one 
assuming a mortgage? Which has prior- 
ity, a purchase-money mortgage or a prior 
judgment against the mortgagor? Must the 
mortgagor’s wife sign a purchase-money 
mortgage? 

If upon a sale under foreclosure of a mort- 
gage the proceeds are insufficient to pay the 
mortgage debt how may the deficiency be 
collected, and what is the effect of such col- 
lection upon the foreclosure sale ? 

What is the doctrine of equitable conver- 
sion ? State a case of itsapplication to wills. 

How may a will which has been admitted 
to probate in another state be made avail- 
able for the purpose of making title to 
lands in this state ? 

What is the effect in this state of a judi- 
cial proceeding in another state, and in 
what manner is such proceeding proved ? 

What kinds of proceedings are reviewed 
by certiorari? Outline the procedure. 

What is meant by marshaling assets, and 
how is it applied in the winding up of part- 
nership affairs ? 
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In what manner must facts be proved 
upon which an application for a prelimi- 
nary injunction is based ? 

An intestate left only a brother of half 
blood, a brother of the whole blood and a 
nephew, the son of a deceased brother of the 
whole blood, who inherits hislands? When 
the father inherit? When does the 
mother inherit ? 

For what claims may a building be liable 
under the Mechanics’ Lien law? How may 
an owner avoid such lien ? 

Draw a devise of land in trust so as te 
postpone the vesting of the fee as long as it 
State the prin- 


does 


may legally be postponed. 
ciple applicable to the case. 

A railway company’s business has in- 
creased so much that it cannot properly 
accommodate its passengers without enlarg- 
ing its station in this city and no one hav- 
ing the land required will sell. It owns no 
land upon which to build a new station or 
an addition to its present station, What 
may it do? 

A dies, leaving a last will, and therein 
appoints B as his sole executor, “ giving 
unto such executor full power and author- 
ity to sell and convey his real estate.” B 
declines to serve and C is appointed admin- 
istrator with the will annexed. What power 
has C in regard to selling the real estate ? 

(a) If lands be given to A for life, with 
remainder to B,a married woman, in fee, 
who has issue by her husband and dies in 
the lifetime of A, leaving her husband her 
surviving, will he, on A’s decease, be entitled 
to curtesy? (6) If lands be given to A, a 
married woman, and B and their heirs, as 
joint tenants, and A dies in the lifetime of 
B, having had issue born alive, is the hus- 
band of A entitled to curtesy? State rea- 
sons, 

By the law of what forum is a devise of 
real estate construed? ; 

State the nature of the doctrine of “ ultra 
vires” in general. 

What effect will interlineations have upon. 
the validity of a deed ? 

When and to what extent is a stock hold- 
er in a business corporation liable to gen- 
eral creditors ? 

Detine a public way and state how it may 





380 


be created, and how it may be extinguished. 

State the source from which titles to land 
are derived in New Jersey, and by what 
tenure the lands are held ? 

Define adverse possession. 

How may a judgment of the Supreme 
Court be reviewed? How may a decree of 
the Court of Chancery be reviewed ? 





N. J. SUPREME COURT. 
(Nov. Term, 1897.) 





MEMORANDA OF RECENT DECISIONS. 

Tirrell v. Chesborough.—We cannot say 
that the verdict is against the clear weight 
of the evidence. Rule refused with costs. 

Continental Match Co. v. Bruning.—J udg- 
ment affirmed. 

Lewis v. Hudson County Freeholders.— 
This case must follow Stewart v. Freehold- 
ers, decided this term. A peremptory man- 
damus awarded. 

Osborn vy. Freeholders of Monmonth.— 
This case is ruled by Jernee v. Monmouth, 
23 Vr. 553. Defendants entitled to judg- 
ment on demurrer. 

Smith v. Consol. Trac. Co.—The story 
told by the plaintiff on the witness stand of 
the way in which the injury, for which he 
seeks to hold the defendants responsible, 
was received, is entirely unsupported in its 
material parts. It is contradicted absolute- 
hy by a number of witnesses, some of whom 
were altogether disinterested. Not-only did 
the plaintiff fail to establish the liability of 
the defendants by a preponderance of the 
evidence, the weight of the evidence was 
entirely on the side of the defense, and 
showed so clearly that the injury of the 
plaintiff was the result of his own careless- 
ness alone, as to make it hard to believe 
that the verdict of the jury was not due to 
a deliberate disregard of the duty which 
they had undertaken to perform. The ver- 
dict should be set aside and a venire de 
novo issued, 

Mason v. Thuesson.—Non suit improper. 
Rule absolute. 

Rodgers v. Erie R. R. Co.—Non-suit was 
proper. Rule discharged. 

Schmale v. Consol. Trac. Co.—Rule dis- 
eharged. 
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Stetzer v. Tuttle.—Rule discharged. 

Williams v. Butler.—The damages award- 
ed in this case were so excessively large as 
to indicate that the jury either misunder- 
stood the case or was actuated by some un- 
due and improper motives. The rule to 
show cause will therefore be made absolute. 

Meyerowitch v. Consolidated Traction 
Co.— Verdict reduced to $3,000. 

Manners v. Ribsam.—1l. A deputy clerk 
appointed under 1 G.S.,s. 841, and duly 
qualified, may take the verdict in absence 
of the clerk. Absence as used in this and 
similar acts means non presence in the 
courts. Engeman v. State, 25 Vr. 247. 2. 
Whether the illness of one of the jurors did, 
in fact, affect the verdict rendered, is not 
sufficiently clear to justify us in setting it 
aside. 

Gaskill, trustee v. Barbour.— Demurrer 
sustained. 

Grant v. N. Y. Susq. and Western R. Co, 
—The case was properly submitted to the 
jury and there was evidence to justify a ver- 
dict for plaintiff. The verdict reduced to 
$30,000. 

Knowles v. State—Judgment reversed. 


JUSTICES CF THE PEACE, 





To the Editor of The Law Journal. 

Sir: I noticed an article by a Cemden 
lawyer, in the August JOURNAL, suggesting 
anew act for justices of tlre peace, which I 
believe in most heartily ; and from personal 
experience as a justice of the peace myself, 
I believe it with a few amendments would 
undoubtedly increase the protection of the 
profession and laymen from abuse. 

I offer as one amendmeut that any one 
being a J. P., and also commissioned an 
attorney at-law, should have the privilege 
of practicing before another justice without 
laying himself liable to a fine of $50. This 
fine keeps many a young lawger from acting 
in the capacity of a.J. P., as he would be 
glad of the help the office would bring him 
in his early struggle; but is barred from 
practice except in higher courts, and he does 
not accept the office on that account. 

Another thing. $300 is all right to pay 





- him for his “criminal” jurisdiction, but if 
) ’ 
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a J. P. had a large civil practice, it would, 
not; as he might be forced to do $1,000 
more work for the $300, where another 
would draw his $300 without doing the 
work. His civil fees should remain the 
same as he always earns them. 

His jurisdiction should be enlarged to 
include the petty larceny and assault and 
battery cases. Also the imposition of com- 
pelling him to issue papers, try causes and 
commit a drunk and disorderly person for 
the paltry sum of 25 cents, should be re- 
movel, as the county prosecutor uses his 
discretion whether to certify the costs or 
not; there cannot be many flagrant abuses 
if he does his duty. 

There are other changes which I could 
suggest if the matter is taken up, as it 
should be, and I think it would pay to have 
a commission appointed, of lawyers and 
justices, who have had years of experience 
and by them I think an act could be framed 
worth something to the general public. 

F.C. B. 





THE PORTRAIT, 





We publish this month the portrait of a 
well-known and honored member of the 
Hunterdon Bar, Mr. Charles A. Skillman. 
He was born in Hopewell, Mercer county, 
December 16, 1837, but has maintained his 
youth so well that he would not be taken 
for a man beyond the prime of life. His 
grandfather and father were farmers. He 
graduated from Princeton College 1848; 
read law with Hon. William Halstead, of 
Trenton; was admitted to the N. J. Bar 
1851, and as counselor 1855. He has prac- 
ticed at Lambertville continuously since 
1852, being now the oldest practicing law- 
yer in Hunterdon county. 

He was prosecuting attorney in Hunter- 
don 1858-1863 ; has been solicitor for the 
Pennsylvania R. R. for many years; was 
president of the City Common Courcil ; was 
treasurer of the Lambertville Gas Light 
Company for a quarter of a century; is 
treasurer and director of the Lambertville 
Water Power Company, and was president 
of the Lambertville National Bank, besides 
having been its director for about thirty 
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years. He has also been president and di- 
rector of various local institutions. In poli- 
itics he has been a Republican since the or- 
ganization of the party. 


STATE NOTES. 





Charles L. Corbin, the senior member of 
law firm of Corbin & Corbin, of Jersey City, 
is in ill health, and has, by advice of his 
physician, gone to South Carolina for the 
winter. 

There has been recently erected over the 
grave of the late Hon. Augustus W. Cutler, 
at Morristown, a granite monument, said to 
be eighteen feet high, in the shape of a 
cross, and weighs over twenty-four tons. 

The Supreme court has sustained the 
rulings of Judge Strong and the finding of 
the jury in the case of J. Dixon Cunning- 
ham, a former lawyer of Middlesex county, 
tried in May, 1896, on an indictment charg- 
ing him with obtaining $1,800 from Ellen 
Burke, of that county, by continuous false 
pretences. He was released in $1,000 bail, 
pending this decision and is said to be prac- 
ticing law in Chicago. The case will be 
taken to the Court of Errors. 





COURT OF ERRORS’ JUDGE, 





On November 9, Governor Griggs ap- 
pointed Mr. William H. Vredenburgh, of 
Freehold, lay judge of the Court of Errors 
and Appeals, to fill the vacancy caused by 
the death of Judge William L. Dayton, 
Judge Vredenburgh is a well-known lawyer 
of the state. His father, Peter Vreden- 
burgh, was a Justice of the Supreme court 
for twenty-one years, having been appointed 
in 1855. Mr. Vredenburgh was admitted 
to the bar as attorney in 1862. He isa Re- 
publican in politics, and his appointment 
makes the Court of Errors and Appeals 
stand eight Republicans and eight Demo- 
crats. 

The appointment of Judge Vredenburgh 
gives general satisfaction throughout the 
state. The Monmouth Democrat says of the 
appointee: “ He is in the prime of life, is a 
learned and able lawyer, and will bring to 
his new position a wide and useful experi- 
ence,” 
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OBITUARIES, 





JUDGE JOSEPH ALWARD. 
Judge Joseph Alward, one of the oldest 
members of the New Jersey bar, died at his 
home in Elizabeth, on Thursday, Nov. 18, 





of heart disease. Judge Alward was seventy 
years old and a native of Basking Ridge, N. 
J. He graduated from Princeton College, 
and was admitted to the bar in 1857. In 
1868 he became City Attorney for Elizabeth, 
serving through several terms, and in 1877, 
when district or city courts were first estab- 
lished in New Jersey, he was appointed by 
Governor Beadle to the Judgeship of Eliza- 
He was also the first City Superin- 
In tpolitics he’ | 
For many 


beth. 
tendent of public schools. 
was a conservative Democrat. 
years he was one of the elders of the First 
Presbyterian Church. Judge Alward is 
survived by a widow and two daughters. 

He was an upright, honorable man, a safe 
counsellor, a warm friend. 





EX JUDGE ISAIAH WOOLSTON. 
Ex-Judge Isaiah Woolston, of Camden, 
died on Monday, November 22, aged eighty 
He was lay judge of the Camden 


He also served 


years, 
county courts for ten years. 
three terms as county collector; had been 
chosen freeholder, and in 1877 was a mem- | 
ber of the Assembly. He left a widow and 


three sons. 


IMPORTANT NEW RULE, 


The Supreme court has promulgated a 
new rule in reference to business in the 
branch court. The rule requires two days’ 
notice to be given of the bringing on of argu- | 
ment of certioraris, mandamuses, etc., com- | 
prising what is known as the “third call” 
of the bar. The clerk is required to make 
up a list of causes, and preference is to be 
given according to the order they stand on 
the list. 

The new rule, which is amendatory of the 
present 7/th rule, is to be printed anda 
copy sent to each member of the bar. The 


Janguage of the rule, and a short commen- 
tary thereon, will be printed in the Janu- 
ary JOURNAL. 
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STATE CoNTROL OF TRADE AND COMMERCE 
BY NATIONAL OR STATE AUTHORITY, by 
Albert Stickney, of the New York Bar. 
New York: Baker, Voorhis & Company, 
1897. Octavo, pp. 202. 

The purpose of this book is to review the 
grounds of the recent decisions of the New 
York Court of Appeals and the Supreme 
Court of the United States with regard to 
combinations of common carriers or private 
property owners, for the purpose of fixing 
rates and prices by one common authority. 
By a review of the English and American 
law relating to state control of trade and 
commerce, the author undertakes to show 
that the statutes under which these decis- 


ie . 
sions were made are not novelties, but are 


mere revivals of old and long abandoned 
attempts to protect the community by stat- 
ute against imaginary dangers. 

After a study of the history of the law 
relating to the restraint of trade, he reaches 
the conclusion that these recent statutes 
directed against trusts and combinations, 
cannot properly be applied to agreements 
‘ar 
riers with reference to the prices for which 
they will sell their goods or the rates for 
which they will perform their services, pro- 


| vided there is no interference with the free- 


dom of action of others and, therefore, no 
violation of any legal rights. 

The book is an earnest and vigorous pro 
test against these decisions. With a clear 
conviction that the policy of attempting to 
control the freedom of contract in trade or 
commerce is unwise and pernicious, and 
that experience has shown that combina- 
tions to prevent competition do not in fact 
raise prices or work any substantial damage 
to the public, the author has examined the 
question from the lawyer’s point of view 
and has challenged the correctness of these 
late decisions, insisting that they are in 
violation of well established legal princi- 
ples and unsupported by authority. 

The subject is of great importance and of 
very general interest, and, since the recent 
legislation and decisions against trusts and 
combinations of capital have followed the 
current of popular opinion, every thought- 
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ful lawyer who takes an interest in public 
affairs will be glad of any opportunity that 
this book may afford him of testing them by 
reference to earlier statutes and the course 
of legal decisions. , 

The author makes a sharp distinction be- 
tween public and privateemployments with 
respect to state control, and points. out the 
fact that from an early period the state has 
taken control in one way or another of the 
business of inn-keepers, common carrier and 
others because of the public character of 
their occupations and the necessity for pro- 
tection of the public in travelling and trans- 
portation as well as because o: the use of 
public franchises. With respect to these he 
says, the necessity for control has increased 
and the tendency has been toward greater 
control on :he part of the state, and the dis- 
tinction is, he thinks, the basis of all sound 
legislation on the subject. With respect to 
private employments, however, the tendency 
of public policy and of the decisions of the 
‘courts has been toward the fullest freedom 
of contract and against all interferences with 
the individual in dealing with his private 
property. The discussion is devoted chiefly 
to the course of the law with respect to the 
control of private employments. The law 
on this subject reflects in the course of its 
development the ideas of the time on ques- 
tions of political economy, but unfortunate- 
ly old notions, becoming imbedded in legal 
maxims, endure in the law long after they 
have been abandoned by economists and 
men of affairs, and there are maxims now 
commonly quoted by judges as the basis of 
their decisions on questions of public policy 
which have long since ceased to exercise any 
influence in the commercial world and the 
couits, in criticising the transactions of 
modern commerce, use the language of old 
English statutes which proved to be ineffect- 
ual when they were enacted and have long 
since become obsolete. 

Many of these statutes are quoted at 
length in this book and it is interesting to 
read the preambles and the text of the 
statutes of the reign of Edward III. and 
Elizabeth, limiting wages regulating 
prices, forbidding, forestalling and regrat- 
ing and engrossing merchandise to enhance 





prices. The statutes against engrossing 
were intended to prevent any wholesale 
dealing and expressly forbade any to buy 
for the purpose of selling again except at 
fairs or markets. ‘The whole system of the 
legislation of those days was directed 
towards the regulation of prices and wages 
and it wholly failed. The successive stat- 
utes in different reigns show how the form- 
er ones failed of their purpose and how the 
attempt was made again and again until at 
length all such statutes were repealed. 

All these sta utes were directed against 
individuals, and not merely against combi- 
nations, and it was not until the act of 2 and 
3 Edward VI, c. 15, that a conspiracy on 
the part of victuallers or craftsmen tu raise 
prices was made a crime, and this was re- 
pealed by 5 George LV, c.95, soon after the 
repeal of the other acts. Mr. Stickney 
insists, that, apart from this statute, con- 
spiracy to raise prices was not crime at com- 
mon law, and that even while the statutes 
against engrossing remained on the books a 
combination to raise prices was not practi- 
cally treated as a criminal offense, and that 
in the absence of these statutes, which, he 
says, were not accepted as the common law 
of this country, a combination to raise 
prices could not be a criminal offense, be- 
cause the act itself of raising the price of 
one’s own goods was not a crime. The only 
conviction which he found in the English 
courts was the case of the Journeymen 
Taylors of Cambridge, 8 Modern 11, and 
this was under the Statute of Edward VI. 
On the other hand the decision in the case 
of the Mogul Steamship Co. (L. R., 21 Q. 
B. Div. 544; 23 Q. B. Div. 598; App. Cas. 
[1892] 25), is quoted at length as establish- 
ing beyond question that under the common 
law of England a combination for the ex- 
press purpose of preventing competition 
between the parties combining and of de- 
stroying all competition from others even 
in the case of common carriers, was not 
unlawful and was not even subject to be 
restrained by injunction in equity. 

Other cases, English and American, are 
examined and the conclusion reached is 
that People v. Sheldon, 139 N. Y. 251, and 
the United States Transmission Freight 
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Association, 166 U. S. 290, are irreconcil- 
ably in conflict with an overwhelming line 
of authorities, and with the fundamental 
principles of English and American law. 

The book has the characteristics of a brief 
rather than of a treatise. It is the earnest 
argument of a man well assured of his own 
opinicn rather than a careful investigation 
of authorities, but it is very interesting and 
suggestive and will answer the good pur- 
pose of calling attention sharply to the other 
side of a question on which as we have said 
the courts have gone with the current of the 
opinion of the day. E. Q. K. 
A TREATISE ON THE LAW OF CARRIERS OF 

PassENGERS. In two volumes. By Nor- 

man Fetter. West Publishing Company, 

St. Paul, Minn. 1897. 

This treatise states the rules and princi- 
ples of the law pertaining to carriers of pas- 
sengers, and Mr. Fetter has treated the sub- 
ject with care. He has exercised unusual 
diligence in examining the cases and has 
stated the principles of law clearly. The 
grouping of the various branches of the law 
into separate handbooks is of great value to 
those whose practice requires them to keep 
abreast with the decisions of the courts all 
over the country, and the vast growth of 
the carrying business and the number of 
litigated cases has brought about an im- 
mense volume of decisions in part upon en- 
tirely new subjects. Thus, for instance, the 
subject of the carriage of passengers by eleva- 
tors in buildings is one which not many 
years ago was unheard of. The subject of 
Ticket Scalpers, the Regulations of Inter- 
state Commerce Act as to railroed fares, 
State Regulations giving Power to Fix 
Fares, Excessive or Unreasonable Train 
Fare, Refunding Excess, Detachment of 
coupons from Mileage or Commutation 
Tickets, Street Car Transfers and Tickets, 
etc., are included in new classes of litigated 
cases. The question of contributory negli- 
gence is fully discussed and the rules in re- 
gard to contributory negligence in the var- 
ious states are recited. The chapter on the 
subject of Evidence is of exceptional inter- 
est in view of the fact that it treats fully 





of such subjects as Exhibition of Wounded 
Limbs, Photographs of Scene of Action, 
Photographs of Injured Person, Physical 
Examination of Plaintiff, Opinions of non- 
expert Witnesses, Expert Evidence, On 
What Subjects Competent, Medical Experts, 
On What Subjects Competent, Medical 
Opinions based on statements made out of 
Court, Hypothetical Questions, Medical 
Books, etc. The two volumes contain 
nearly seventeen hundred pages. The list 
of cases cited number over four thousand 
five hundred, and the bulk of these have 
been rendered within comparatively re- 
cent years. 


An Act ConcerRNING CoRPORATIONS (Revi- 
sion of 1896), taking effect July 4, 1896, 
in the state of New Jersey, with the Sup- 
plements passed in 1897 and other Gen- 
eral Acts Relating to Corporations, to- 
gether with Abstracts of the Decisions of 
the Courts, and a full collection of Forms, 
Tenth Edition. By William H. Corbin, 
Counsellor-at-Law. Soney & Sage, Law 
Book Publishers, Newark, N. J. 


The pamphlet edition of this Act is so well 
known to the profession that it is unneces- 
sary to say anything further than that it is 
issued in its usual form, having added there- 
to the Acts passed by the Legislature of 
1897, with a full collection of Forms. The 
recent decisions of the Courts have been in- 
serted in the foot notes. This we believe is 
the first work published by the firm of Soney 
& Sage, who became the successors of F. D. 
Linn & Co. some twelve months ago. 





THE GOVERNOR’S PROMOTION, 





As we go to press the news comes that 
Governor Griggs has been invited to, and 
has accepted, a position in President Me- 
Kinley’s cabinet. He is to be Attorney- 
General in place of Attorney-General Mc- 
Kenna, who is to be appointed to the Su- 
preme court bench. The Governor will 
probably resign January 15th and Senator 
Voorhees will become Governor pro tem., a8 
he will be President of the Senate. Presi- 
dent McKinley is to be congratulated on his 


wise selection. 
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